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I

INTRODUCTION

1. This proceeding adopts measures and proposes others to ensure that Internet Protocol

Captioned Telephone Service (IP CTS) remains sustainable for those individuals who need it. IP CTS is
a form of telecommunications relay services (TRS) that allows individuals with hearing loss to both read
captions and use their residual hearing to understand a telephone conversation.! In recent years, use of IP
CTS—which is paid for entirely through the Federal Communication Commission’s (FCC’s or
Commission’s) Interstate TRS Fund (TRS Fund or Fund)—has grown exponentially. As a result, this
form of TRS now represents almost 80 percent of the total minutes compensated by the Fund—at a cost

of nearl

y one billion dollars. As IP CTS usage continues to grow and the contribution base supporting the

TRS Fund shrinks, potential waste in this program poses an ever-increasing threat to the sustainability of

! This item addresses issues on which the Commission sought comment in a 2013 further notice of proposed
rulemaking in this proceeding. Misuse of Internet Protocol (IP) Captioned Telephone Service; Telecommunications
Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Report and
Order and Further Notice of Proposed Rulemaking, 28 FCC Red 13420, 13472-89, paras. 111-53 (2013) (cited
herein as 2013 IP CTS Reform Order when referencing the Report and Order, and as 2013 IP CTS Reform FNPRM
when referencing the Further Notice of Proposed Rulemaking), vacated in part, Sorenson Communications, Inc. and
CaptionCall, LLC v. FCC, 755 F.3d 702, 710 (D.C. Cir. 2014) (Sorenson).
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IP CTS and all forms of TRS. We therefore take steps and explore others to reduce waste of the TRS
Fund and expand the Fund’s contribution base, to ensure the continued viability of IP CTS for people
with hearing loss who need it. In the Report and Order and Declaratory Ruling, we adopt interim IP CTS
compensation rates that will save the TRS Fund at least $399 million over two years, adopt rules to limit
unnecessary [P CTS use, and approve use of speech-to-text automation to generate [P CTS captions,
thereby taking advantage of technological advances to modernize [P CTS while achieving greater
efficiencies.

2. In the Further Notice of Proposed Rulemaking (Further Notice), we explore how best to
fund, administer, and determine user eligibility for this service. We consider, among other issues, the role
that state programs and intrastate carriers can play in the provision of and support for IP CTS. We also
seek comment on the use of independent third-party hearing health professionals to perform IP CTS user
eligibility assessments and consider ways to curb provider practices that could be incenting use of IP CTS
by people who may not need it. Finally, in the Notice of Inquiry, we seek comment on IP CTS
performance goals and metrics to ensure service quality for users.

II. BACKGROUND
A. IP CTS from Its Inception Until Now

3. Section 225 of the Communications Act of 1934, as amended (the Act) requires the
Commission to ensure the provision of TRS for persons who are deaf, hard of hearing, deaf-blind, or have
speech disabilities that is functionally equivalent to the provision of voice communication services used
by persons without disabilities “to the extent possible and in the most efficient manner.”” IP CTS is a
form of TRS “that permits an individual who can speak but who has difficulty hearing over the telephone
to use a telephone and an Internet Protocol-enabled device via the Internet to simultaneously listen to the
other party and read captions of what the other party is saying.”® Generally, IP CTS employs two
network paths: a connection via the public switched telephone network (PSTN) or a Voice over Internet
Protocol (VoIP) service for the voice conversation between the parties to the call, and a separate Internet
connection that transmits the other party’s voice from the IP CTS user’s phone to a communications
assistant (CA) and transmits captions from the CA back to the IP CTS user.*

4, When an IP CTS user places or receives a call, he or she is automatically connected to a
CA at the same time that the parties to the call are connected. In the most widely used version of IP CTS,
the CA then re-voices everything the hearing party says into a speech recognition program, which
automatically transcribes the words into captions.” In a second version, the CA uses stenography to
produce the captions, typing the speech content directly into captions.® Today, five providers have

247 U.S.C. § 225(2)(3), (b)(1).

347 CFR § 64.601(a)(17). Captions may be displayed on a specialized IP CTS device or an off-the-shelf computer,
tablet, or smartphone. The Commission approved IP CTS as a type of TRS eligible for compensation from the TRS
Fund in 2007. Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and
Speech Disabilities; Internet-based Captioned Telephone Service, Declaratory Ruling, 22 FCC Red 379, 379, para. 1
(2007) (2007 IP CTS Declaratory Ruling). Currently, the cost of IP CTS is supported entirely by the TRS Fund. In
2003, the Commission approved a non-IP version of this service, called CTS, which is made available through state
TRS programs and is supported jointly by the states and the TRS Fund. Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Declaratory Ruling, 18 FCC Red
16121, 16121, para. 1 (2003) (2003 CTS Declaratory Ruling).

42007 IP CTS Declaratory Ruling, 22 FCC Red at 385, para. 14; 47 CFR § 64.601(a)(17).
52013 IP CTS Reform Order, 28 FCC Red at 13422, para. 6.

¢ See Notice of Conditional Grant of Application of Miracom USA, Inc., for Certification as a Provider of Internet
Protocol Captioned Telephone Service Eligible for Compensation from the Telecommunications Relay Services
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certification from the Commission to provide [P CTS: Hamilton Relay, Inc.; CaptionCall, LLC (a wholly
owned subsidiary of Sorenson Communications, Inc.); Sprint Corporation; ClearCaptions, LLC; and
Mezmo Corporation, d/b/a InnoCaption. All IP CTS minutes are compensated from the TRS Fund, and,
like other forms of Internet-based TRS, IP CTS is entirely administered by the Commission.

5. In January 2013, in response to unusually heightened growth in the use of IP CTS over
the prior year, the Commission adopted several interim measures designed to ensure the use of this
service only by people with hearing loss who need it to communicate in a functionally equivalent manner.
7 In August 2013, the Commission adopted additional rules, including (1) prohibitions against referrals-
for-rewards programs and other incentives for the use of IP CTS;? (2) requirements for self-certification
by IP CTS users;’ (3) labeling requirements to prevent misuse of IP CTS devices by ineligible users;'? (4)
a requirement for captions to be defaulted to “off,” so that users would need to take an affirmative step to
turn on the service before each use (Default-Off Rule);!! and (5) a rule prohibiting distribution of IP CTS
devices for less than $75 ($75 Equipment Charge Rule).!?

6. In June 2014, the U.S. Court of Appeals for the District of Columbia Circuit (D.C.
Circuit) vacated the 2013 IP CTS Interim Order in its entirety, holding that the interim rules did not
qualify for the “good cause” exception to the requirement of notice and opportunity for comment under
the Administrative Procedure Act.!3 In addition, the D.C. Circuit vacated the Default-Off Rule and the
$75 Equipment Charge Rule contained in the 2013 IP CTS Reform Order.'* However, still effective in
the Commission’s rules are prohibitions against provider incentives;' requirements for IP CTS users to
register with an [P CTS provider and to self-certify their need for IP CTS and their understanding of the
program;'6 a corresponding mandate for providers to retain records of such registration and certification;'”
and requirements for devices distributed by IP CTS providers to have both an easy means of activating

(Continued from previous page)
Fund, Public Notice, 29 FCC Rcd 5105, 5106 (CGB 2014) (Miracom Conditional Certification). At present, this
form of IP CTS is accessed only by registered users through mobile devices.

7 See Misuse of Internet Protocol (IP) Captioned Telephone Service; Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Order and Notice of Proposed
Rulemaking, 28 FCC Rcd 703, 706, 710-13, 718-19, 722, 724, paras. 6, 13-14, 24, 33,37 (2013) (cited herein as
2013 IP CTS Interim Order when referencing the Order and as 2013 IP CTS Initial NPRM when referencing the
Notice of Proposed Rulemaking), vacated, Sorenson, 755 F.3d at 705-07.

8 2013 IP CTS Reform Order, 28 FCC Rcd at 13430-35, paras. 19-29.
9 Id. at 13449-50, 13452-55, paras. 64-65, 69-73.

10 /d. at 13460-61, paras. 87-90.

1 Id. at 13464-65, paras. 96-97.

12 Jd. at 13440-48, paras. 41-59. The $75 Equipment Charge Rule did not apply to IP CTS devices offered by a state
or local government equipment distribution program. Id. at 13437, para. 35.

13 Sorenson, 755 F.3d at 705-07.
14 1d. at 707-10.

5 TP CTS providers may not offer direct or indirect financial or other incentives to potential users to register for IP
CTS, or to hearing health professionals if the incentives are tied to a consumer’s decision to register for IP CTS. In
addition, joint marketing arrangements between IP CTS providers and hearing health professionals are prohibited.
47 CFR § 64.604(c)(8).

16 Id. § 64.604(c)(9)(1)-(iii), (11)(ii).

17 Id. § 64.604(c)(9)(X).
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captions and a label warning against unauthorized use.'?
B. The Need for IP CTS Reform

7. Reducing Incentives and Practices Contributing to Waste and Abuse. Section 225 of the
Act requires us to ensure that TRS is made available “to the extent possible and in the most efficient
manner.”!’® As the Commission has done for other forms of Internet-based TRS,?° this item takes initial
steps and asks about others needed to transform the structure and support of IP CTS to make this service
more efficient and effective.?! We take these steps in response to incentives that appear likely to cause
excessive waste in the [P CTS program—in part resulting from questionable provider practices.

8. While most other forms of TRS have exhibited either declining demand (i.e., TTY-based
TRS, state-based CTS, IP Relay)?? or relatively flat demand (i.e., video relay service (VRS)) over the past
few years,? IP CTS growth has been exponential in recent years. From 2011 to 2017, annual IP CTS
minutes have grown from approximately 29 million to 363 million.>* According to the TRS Fund
administrator, in 2018-19, IP CTS will represent approximately 78 percent of the total minutes of TRS

18 7d. § 64.604(c)(10), (11)(iii).
1947 U.S.C. § 225(b)(1).

20 See Structures and Practices of the Video Relay Service Program, Report and Order and Further Notice of
Proposed Rulemaking, 26 FCC Rcd 5545 (2011) (2011 Fraud Order) (adopting measures to prevent waste, fraud,
and abuse in video relay services (VRS), including prohibitions against the use of privacy screens, limitations on
calls originating from outside the U.S. to pre-registered users, and call detail reporting requirements to confirm the
identity of VRS callers and that the provider is in fact entitled to compensation for the call); Structure and Practices
of the Video Relay Service Program, Second Report and Order and Order, 26 FCC Rcd 10898 (2011) (adopting
strengthened certification requirements for VRS providers); Structure and Practices of the Video Relay Service
Program, Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and
Speech Disabilities, Report and Order and Further Notice of Proposed Rulemaking, 28 FCC Rcd 8618, 8647-56,
paras. 62-86 (2013) (2013 VRS Reform Order), aff’d in relevant part, Sorenson Communications, Inc. v. FCC, 765
F.3d 37 (D.C. Cir. 2014) (Sorenson 2014) (establishing a centralized database to verify the identity and validate the
eligibility of VRS users).

2147 U.S.C. § 225(b)(1).

22 With TTY-based TRS, a caller uses a text telephone (TTY) to call a TRS center whose CA, in turn, places an
outbound voice call to the called party. Telecommunications Relay Services and Speech-to-Speech Services for
Individuals with Hearing and Speech Disabilities, Report and Order and Further Notice of Proposed Rulemaking, 15
FCC Rcd 5140, 5142, para. 2 (2000). “State-based CTS” refers to the non-IP version of CTS that is provided by an
FCC-certified state program. See 47 U.S.C. § 225(f)(2). IP Relay permits telephone communication “in text using
an Internet Protocol-enabled device via the Internet, rather than using a text telephone (TTY) and the public
switched telephone network.” 47 CFR § 64.601(a)(18).

23 VRS is “[a] telecommunications relay service that allows people with hearing or speech disabilities who use sign
language to communicate with voice telephone users through video equipment. The video link allows the CA to
view and interpret the party's signed conversation and relay the conversation back and forth with a voice caller.” 47
CFR § 64.601(a)(43).

24 See infra Table 1. TP CTS growth began to accelerate in the 2012-13 Fund Year, when the number of IP CTS
minutes of use considerably exceeded provider projections and caused the TRS Fund administrator to narrowly avert
having insufficient funds to compensate TRS providers. See 2013 IP CTS Interim Order, 28 FCC Rcd at 706, para.
6. The TRS Fund Year begins on July 1 of each year and runs through June 30 of the following year. The monthly
minutes of use for IP CTS grew from about 6 million in July 2012 to about 10 million in March 2013. This growth
pattern was temporarily interrupted when the Commission adopted interim restrictions on provider practices in
marketing I[P CTS. In 2014, after the court stayed and eventually reversed some of the 2013 rules, the accelerated IP
CTS growth pattern resumed. Rolka Loube, Interstate TRS Fund Payment Formula and Fund Size Estimate, CG
Docket Nos. 03-123 and 10-51, at 34 (filed May 4, 2018)
https://ecfsapi.fcc.gov/file/10504679513627/2018%20TRS%20Fund%20Annual%20Report_5-4-18.pdf (2018 TRS
Rate Report).



https://ecfsapi.fcc.gov/file/10504679513627/2018%20TRS%20Fund%20Annual%20Report_5-4-18.pdf

Federal Communications Commission FCC 18-79

compensated by the TRS Fund and about 66 percent of total TRS Fund payments to TRS providers.?> For
Fund Year 2018-19, the TRS Fund administrator has estimated that a total of $999 million will be paid
from the TRS Fund to IP CTS providers.?® At the same time, the end-user telecommunication revenue
base from which IP CTS and other forms of TRS are supported is steadily declining, raising the threat that
over the long term, ever-increasing levels of contribution may not be sustainable.?’ In fact, the TRS Fund
contribution base has decreased from about $79 billion in 2008 to about $53 billion in 2018.3

9. One reason for greater usage of IP CTS over other forms of TRS may be the ease and
convenience of using IP CTS, including the absence of direct interaction between the parties to the call
and the CA. For example, during an IP CTS call, the presence of a CA is not announced to the hearing
party, and communication with the CA by the person who has hearing loss takes place in only one
direction.?’ While such ease and convenience facilitate use of the service by people with hearing loss
who need it for effective communication, these characteristics also create a risk that IP CTS will be used
even when it is not needed. In other words, because an IP CTS call can progress much in the same way as
an ordinary voice telephone conversation,’® consumers may be less likely to “self-screen” in choosing
whether to use the service. As the Commission explained in 2013, “[b]ecause of the ease and
convenience of using [P CTS devices, which function much the same as a conventional telephone but for
the addition of captions, once the device is in a consumer’s possession, consumers may routinely use the
device with captions . . . even if they do not actually need the service for effective communication.”3! In
fact, according to state equipment distribution programs (EDPs) with experience in assessing the need for
specialized communications devices, only a portion of individuals who use—or could benefit from
using—hearing aids are likely to require IP CTS to achieve effective communication.’> Many other
individuals with hearing loss are likely to be able to communicate effectively by phone through the use of
hearing-aid compatible handsets, Bluetooth devices, or specialized devices such as enhanced-
amplification (also called “high-gain”) telephones.?3

10. We are further concerned that a large portion of the recent growth in IP CTS may be
attributable to perverse incentives for providers to market this service to individuals who do not need it
and the consequent wasteful use of IP CTS by individuals who could derive equal or greater benefit from
less costly alternatives, such as high-amplification phones. Because IP CTS providers are paid on a per-
minute basis, there appears to be no incentive to ensure accurate and objective assessments of each
consumer’s need for this service over alternatives for more cost-efficient and effective telephone
communication. Rather, to encourage as many individuals as possible to sign up and use IP CTS,
providers engage in a number of marketing practices that likely contribute to waste in the IP CTS

232018 TRS Rate Report at 20, Exh. 2.
26 Id. at 20.

271d. at 10-11.

BId.

292007 IP CTS Declaratory Ruling, 22 FCC Red at 389, para. 23; 2013 IP CTS Interim Order, 28 FCC Red at 716,
para. 20.

302013 IP CTS Interim Order, 28 FCC Rcd at 716, para. 20 & n.61.

312013 IP CTS Reform Order, 28 FCC Rcd at 13440, para. 42; see also id. (“In fact, when using the phone, the
unobtrusive nature of IP CTS is such that consumers may not even be aware that captions are turned on or that they
have the ability to turn them off.”).

32 See, e.g., Letter from Telecommunications Equipment Distribution Program Association (TEDPA), to FCC, CG
Docket No. 13-24, at 1-2 (filed Mar. 24, 2015) (TEDPA Mar. 2015 Ex Parte).

33 See Letter from James Forstall, Chair, TEDPA, to Karen Peltz Strauss, Deputy Bureau Chief, Consumer and
Governmental Affairs Bureau, FCC, CG Docket No. 13-24 (filed Oct. 2, 2017) (TEDPA Oct. 2017 Ex Parte)
(noting agreement among states that most people requesting a CTS phone end up with alternative technologies when
assisted by EDP staff).
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program. These include (1) touting the usefulness of IP CTS to anyone with hearing loss—regardless of
their level of hearing loss or need for captioning (over other types of assistive or auxiliary devices);** (2)
linking together amplification and captioning features on IP CTS devices, which causes waste (e.g., when
the phone is used by others in a household who may not need captions);* (3) failing to effectively assess
each individual’s need for IP CTS through neutral and independent third-party evaluations before
permitting use of the service; (4) engaging in pre-established and sometimes exclusive or joint
arrangements with third-party professionals that compromise the objectivity of such assessments;3” and
(5) routinely giving out free IP CTS devices with features, such as added amplification and the ability to
create a transcript of the call, that make these products attractive to consumers who may not need captions
for functionally equivalent telephone communication.3?

11. Because these practices—combined with the inherent ease and convenience of IP CTS—
encourage unnecessary usage of this service and waste to the TRS Fund, we find it critical to take action.
In this regard, it is our goal to adopt measures that will first, eliminate provider practices that are designed
to promote IP CTS by individuals who do not need this service; second, reduce the underlying incentives
contributing to such practices—so that they do not re-surface in other forms; and third, ensure that this
service remains sustainable for those who actually need it. To this end, in the Report and Order we adopt
measures, and in the Further Notice propose others, to (1) replace the current IP CTS rate methodology
(and associated rate) with a fair and efficient compensation approach; (2) move the IP CTS provider
compensation rate closer to reasonable cost; (3) expand the IP CTS contribution base; and (4) reduce the
risk of providers signing up ineligible customers and encouraging IP CTS usage regardless of a
consumer’s need for the service.

12. Modernizing IP CTS. Concomitant with our other efforts to preserve IP CTS for
consumers who need it, this proceeding also explores policies to improve the efficiency of IP CTS
operations. IP CTS, like other TRS offerings, has relied on third-party CAs since its inception. In
addition, wireline forms of IP CTS generally require users to acquire specialized communications
equipment, from which IP CTS can be accessed only on the network of the IP CTS provider that
distributes such devices. Notwithstanding the Act’s mandate for TRS to be functionally equivalent to
voice telephone services, reliance on third-party operators and such specialized devices necessarily
impose limits on accuracy, privacy, interoperability, and speed of service. In the absence of available
direct communication alternatives, these deficiencies may have been unavoidable in the past. However,
evolving technological innovations raise new questions about how Commission policy should address the
communication access needs of people with hearing and speech disabilities in the future. This is
especially important given reports that approximately 40-48 million individuals, or as much as 15 percent
of the U.S. population, have hearing loss,*” and that this number undoubtedly will increase significantly as
our population ages.

34 See infra paras. 140-41.
35 See infra paras. 39-40.
36 See infra para. 118.

37 See infra para. 120.

38 See, e.g., Letter from Philip J. Macres, Counsel for Telecommunications for the Deaf and Hard of Hearing, Inc.
(TDI), to Marlene H. Dortch, Secretary, FCC, CG Docket Nos. 13-24, 10-51, and 03-123, Attach. 1, at 2 (June 20,
2013) (showing an ad from CaptionCall touting the ability to “get a sleek, state-of-the-art touch screen phone that
you’ll want to show off”); 2013 IP CTS Reform Order, 28 FCC Red at 13440, para. 42 (noting that many IP CTS
devices are modern and attractive and provide enhanced sound amplification—features that are likely to entice
consumers with or without hearing loss).

39 See Hearing Loss Association of America (HLAA), Basic Facts About Hearing Loss,
http://hearingloss.org/content/basic-facts-about-hearing-loss (last visited May 11, 2018) (stating that 48 million
Americans report some degree of hearing loss); Centers for Disease Control and Prevention, Too Loud! For Too

7
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13. To address this growing need, modernized, off-the-shelf technologies that can provide
direct communication in real-time not only have the potential to provide people with disabilities with
faster and more accurate services that are more private and integrated than human-assisted TRS; they can
also do so at potentially a fraction of the cost.** In the case of IP CTS, we believe this can be achieved
through the use of ASR, which has been defined as “the independent, computer-driven transcription of
spoken language into readable text in real time.”*! Because of recent advances, ASR, which would
eliminate the need for a CA to be on an IP CTS call, holds great promise for a telephone communication
experience that may be superior to and more efficient than existing IP CTS. It is for this reason that in the
Declaratory Ruling, we determine that CTS and IP CTS using ASR to generate captions are forms of
relay service eligible for compensation from the TRS Fund, and in the Further Notice, we seek comment
on setting a compensation rate for IP CTS using ASR.

III. REPORT AND ORDER

14. In this Report and Order, we adopt rule changes that enable us to better administer and
support IP CTS by helping to minimize waste, fraud, and abuse. In Section A, we make this program
more cost effective by establishing interim rates for [P CTS provider compensation in Fund Years 2018-
19 and 2019-20 that move the compensation level closer to actual average provider costs. We also direct
the TRS Fund administrator to require IP CTS providers to provide a more detailed breakdown and
explanation of the costs incurred. This additional transparency will help us ensure that the costs reported
by providers are reasonable. In Section B, we take initial steps toward ensuring that IP CTS is provided
only to those individuals who need it to achieve functionally equivalent telephone communications
service. To that end, we adopt rules that address the delivery of captions on IP CTS devices, require the
accuracy of IP CTS information disseminated by providers, and establish a general prohibition against
providing service to ineligible users.

A. IP CTS Compensation

15. IP CTS rates are presently determined using a methodology known as the Multistate
Average Rate Structure Plan (MARS Plan), which calculates the weighted average per-minute
compensation paid by state TRS programs to providers of intrastate CTS for the prior calendar year.*? In

(Continued from previous page)
Long!, https://www.cdc.gov/vitalsigns/hearingloss/ (last visited May 11, 2018) (stating that “[a]bout 40 million US
adults aged 20-69 years have noise-induced hearing loss”).

40 Two such examples are real-time text (RTT), which allows text to pass back and forth between users to a call in
real-time, Transition from TTY to Real-Time Text Technology; Petition for Petition for Rulemaking to Update the
Commission’s Rules for Access to Support the Transition from TTY to Real-Time Text Technology, and Petition for
Waiver of Rules Requiring Support of TTY Technology, Report and Order and Further Notice of Proposed
Rulemaking, 31 FCC Rcd 13568 (2016) (RTT Order) (authorizing RTT as an option in lieu of support for TTY
technology in the wireless IP environment), and direct video communication for American Sign Language (ASL)
users, which is now allowing such individuals to communicate in their native language with ASL-fluent
representatives in certain customer call centers. See Structure and Practices of the Video Relay Service Program;
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order, Notice of Inquiry, Further Notice of Proposed Rulemaking, and Order, 32 FCC Red
2436, 2484, para. 124 (2017).

41 Professor Pisal Ranjeet et al., Automatic Speech Recognition System, 2 Imperial J. of Interdisc. Res. 165, 165
(2016), http://www.imperialjournals.com/index.php/IJIR/article/view/37/34. In this proceeding, we use the term
“ASR” to mean ASR alone, without CA participation in the creation of captions.

4 Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order and Declaratory Ruling, 22 FCC Red 20140, 20149-50, 20153-58, paras. 16, 26-38
(2007) (2007 TRS Rate Methodology Order). This method uses a “weighted” average in that it weighs each state’s
compensation rate in accordance with the number of minutes in that state. In this Report and Order, when we refer
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2013, in response to considerable growth in IP CTS and the declining use of CTS, the Commission sought
comment on whether an alternative rate methodology would be more appropriate.*

16. As the Commission has previously pointed out, our mandate in determining TRS rates is
to ensure that the rates “correlate to actual reasonable costs.”** We find that MARS is no longer an
effective methodology to ensure that IP CTS compensation rates correlate to actual reasonable costs. We
therefore terminate use of the MARS methodology and commence a reduction in the IP CTS
compensation rate, currently $1.9467 per minute, to bring it more in line with the reasonable costs of
providing this service. Based on currently available cost data,* we adopt the following per-minute
compensation rates to bring them more in line with providers’ average reasonable costs: $1.75 per minute
from July 1, 2018, to June 30, 2019; and $1.58 per minute from July 1, 2019 to June 30, 2020. Consistent

(Continued from previous page)
to average per-minute costs or average per-minute compensation, we are referring to averages calculated in this
manner (i.e., total costs or payments divided by total minutes) unless otherwise specified.

432013 IP CTS Reform FNPRM, 28 FCC Red at 13477-78, paras. 120-24. In its 2017 TRS Report, the TRS Fund
Administrator also discusses a number of options for setting IP CTS rates. Rolka Loube, Interstate TRS Fund
Payment Formula and Fund Size Estimate, CG Docket Nos. 03-123 and 10-51, at 19-23 (filed May 2, 2017),
https://ecfsapi.fcc.gov/file/10502844703091/2017%20TRS%20Fund%20Annual%20Report Redacted.pdf (2017
TRS Rate Report).

442013 IP CTS Reform FNPRM, 28 FCC Rcd at 13476, para. 117 (quoting 2007 TRS Rate Methodology Order, 22
FCC Rcd at 20151-52, 20157, paras. 21, 35).

4 See infra paras. 18, 23.

46 See 47 U.S.C. § 225(b)(1).

472013 IP CTS Reform Order, 28 FCC Red at 13477 n.396.

482007 TRS Rate Methodology Order, 22 FCC Rcd at 20158, para. 38.

4 Thus, it is incorrect to state that the MARS-based IP CTS compensation rate is itself competitively determined.
See Hamilton Comments, CG Docket Nos. 03-123, 10-51, at 13 (filed May 24, 2017) (Hamilton 2017 TRS Rate
Report Comments). To the extent that there is competitive bidding involved in determining the IP CTS rate, such
competition occurs at the state level and directly determines the compensation for a different service, CTS.

30 The historical data on costs and demand for IP CTS discussed in this Report and Order, as well as the average
CTS compensation rates and demand, were developed by the TRS Fund administrator. For IP CTS minutes, see
National Exchange Carrier Association, Inc. (NECA) TRS Fund Payment Formula and Fund Size Estimate, CG
Docket No. 03-123, Exh. 3-6 (filed Apr. 29, 2011) (2011 TRS Rate Report) (2008, 2009, and 2010 minutes); Rolka
Loube, Interstate TRS Fund Payment Formula and Fund Size Estimate, CG Docket Nos. 03-123 and 10-51, Exh. 1-4
(filed May 1, 2013) (2013 TRS Rate Filing) (2011 minutes); Rolka Loube, Interstate TRS Fund Payment Formula
and Fund Size Estimate, CG Docket Nos. 03-123 and 10-51, Exh. 1-4 (filed Apr. 30, 2014) (2014 TRS Rate Report)
(2012 minutes); Rolka Loube, Interstate TRS Fund Payment Formula and Fund Size Estimate, CG Docket Nos. 03-
123 and 10-51, Exh. 1-4 (filed Apr. 24, 2015) (2015 TRS Rate Report) (2013 minutes); 2018 TRS Rate Report, Exh.
1-3 (2014, 2015, 2016, 2017, and 2018 minutes); see also Letter from David Rolka, Rolka Loube, to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 03-123 and 10-51, Exhs. 1-3, 1-3.1 (redacted), 1-3.2 (May 22, 2018)
(2018 TRS Rate Report, Rev. Exhs. 1-3, 1-3.1, 1-3.2). For other data shown in Table 1, see infra notes 51-53.

512011 TRS Rate Report, Exh. 3-5 (interstate CTS minutes for 2008, 2009, and 2010); NECA, Interstate TRS Fund
Payment Formula and Fund Size Estimate, CG Docket No. 03-123, at 10, Exh. 3-6 (filed May 1, 2009),
https://ecfsapi.fcc.gov/file/6520215580.pdf (2009 TRS Rate Report) (intrastate CTS minutes for 2008); NECA
Interstate TRS Fund Payment Formula and Fund Size Estimate, CG Docket No. 03-123, at 12 (filed Apr. 30, 2010),
https://ecfsapi.fcc.gov/file/7020443086.pdf (2010 TRS Rate Report) (intrastate CTS minutes for 2009); 2011 TRS
Rate Report, at 12 (intrastate CTS minutes for 2010); 2018 TRS Rate Report, Rev. Exh. 1-3 (total intrastate and
interstate CTS minutes for calendar years 2011 to 2017).

522009 TRS Rate Report at 11 (MARS rate for 2008-09); 2010 TRS Rate Report at 12 (MARS rate for 2009-10);
2011 TRS Rate Report at 12 (MARS rate for 2010-11); 2018 TRS Rate Report, Rev. Exh. 1-3 (MARS rates for
2011-12 to 2017-18).
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with our statutory obligation to ensure that TRS is available in the most efficient manner,* we believe
that it is necessary to adopt these interim rates. In the Further Notice, we seek additional data and
comment on how to set compensation rates for subsequent years.

1. MARS Methodology No Longer Reflects Average Reported IP CTS Costs

17. When the Commission adopted the MARS Plan in 2007, IP CTS was a nascent service,
provided by two companies reselling it from a single supplier.*’ Given the similarities between IP CTS
and CTS, which was procured by state programs through competitive bidding processes, the Commission
believed that the average per-minute compensation for CTS would “accurately reflect the reasonable
actual costs of providing IP CTS,”*® and therefore deemed this an appropriate proxy for setting the IP
CTS compensation rate.** For several years, this approach seemed to be justified. Today, IP CTS is a
mature service with its own cost history, and the per-minute costs currently reported by IP CTS providers
are not comparable to those for CTS—Ilargely, it appears, because demand for IP CTS now greatly
exceeds the demand for CTS. Specifically, as shown in Table 1, from 2011 to 2017, annual CTS minutes
declined from approximately 40 million to 19.9 million, while annual IP CTS minutes grew from
approximately 29 million to 362 million—an amount that is more than 18 times greater than annual CTS
minutes.”® From 2013 to 2017, the annual growth rate for IP CTS minutes has averaged approximately 45
percent.

TABLE 1
MARS Average IP
Calendar CTS IP CTS Compensation CTS
Year Minutes>! Minutes Rate>? Expenses>?
2008 | 24,255411 677,658% $1.6569
2009 | 33,284,774 2,413,506 $1.6778
2010 | 35,190,942 10,237,622 $1.6951
2011 | 40,175,545 28,829,227 $1.7630 $2.0581
2012 | 39,807,553 71,629,517 $1.7730 $1.6938
2013 | 38,997,790 83,391,085 $1.7877 $1.9782
2014 | 34,445,788 122,837,131 $1.8205 $1.6928
2015 | 29,157,226 193,039,200 $1.8895 $1.4739
2016 | 23,536,803 267,164,769 $1.9058 $1.2692
2017 19,911,331 362,379,714 §$1.9467 $1.2326
2018 N/A 464,083,134 $2.0007 $1.3172
(proj.)

33 See 2018 TRS Rate Report, Rev. Exh. 1-3. Average IP CTS expenses for each year represent the sum of the
average expenses for each cost category in Exhibit 1-3 except return on investment and are calculated based on
reported expenses that are allowable for TRS compensation as defined in prior Commission orders. See
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order, Order on Reconsideration, and Further Notice of Proposed Rulemaking, 19 FCC Red
12475, 12544, 12547-48, paras. 182, 189-90 (2004) (2004 TRS Order); Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, Declaratory Ruling and Further
Notice of Proposed Rulemaking, 21 FCC Rcd 5442, 5448, 5457-58, paras. 15, 38 (2006) (2006 Declaratory Ruling);
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Memorandum Opinion and Order, 21 FCC Rcd 8063, 8071, para. 17 (2006); 2007 TRS Rate
Methodology Order, 22 FCC Rcd at 20168-71, paras. 73-82.

34 1n 2008, the first year in which IP CTS was offered, IP CTS was available for only 10 months of the year.
10



Federal Communications Commission FCC 18-79

18. Also, as shown in Table 1, the per-minute costs reported for IP CTS have diverged
substantially from the MARS rate in the last few years. Average per-minute expenses for IP CTS
dropped from $2.0581 in 2011 to $1.2326 in 2017, while the MARS rate increased from $1.7630 to
$1.9467 for the same period. This divergence invalidates the rationale for continuing to use a MARS-
based rate to determine IP CTS compensation. That is, the MARS rate no longer accurately reflects the
actual reasonable costs of providing IP CTS.> Indeed, the 2017-18 MARS rate, $1.9467 per minute,
exceeds the average 2017 IP CTS expenses by approximately 58 percent, and generated industry profits
that the TRS Fund administrator estimates at $262 million—approximately 50 percent over provider
expenses.’® The new MARS rate of $2.0007 is projected to cost $347 million in excess of provider
expenses.’’” Pursuant to the efficiency mandate of section 225 and consistent with our prior
determinations that TRS rates generally should “correlate to actual reasonable costs,”? it is therefore
necessary to realign the IP CTS compensation rate to correlate to actual reasonable costs for this service.>

2. Setting a Rate Closer to Reasonable IP CTS Costs

19. In lieu of continuing to use the MARS methodology, we adopt interim IP CTS
compensation rates for the next two years to move these rates closer to actual average provider costs. We
disagree with Hamilton that we should defer terminating reliance on the MARS rate methodology and
delay adopting a new rate until we refresh the record or take other steps in this proceeding.®® The interim
rates adopted reflect average provider costs based on actual provider cost data collected by the TRS Fund

35 See 2013 IP CTS Reform FNPRM, 28 FCC Red at 13477, para. 120.
36 See 2017 TRS Rate Report at 19, Exh. 1-3.1.

57 See 2018 TRS Rate Report at 20, Exh. 1-3.1.

38 See supra para. 16.

392013 IP CTS Reform FNPRM, 28 FCC Red at 13476, para. 117 (quoting 2007 TRS Rate Methodology Order, 22
FCC Rcd at 20151-52, 20157, paras. 21, 35); see also 2013 VRS Reform Order, 28 FCC Rcd at 8694-96, paras. 189-
91. The order-of-magnitude difference between demand for IP CTS and for CTS fatally undermines Brattle Group’s
assertion that “[t]here is no reason to believe that the cost of providing [CTS] under state contracts is materially
different than under the federal [IP CTS] program,” and the diverging trends in the per-minute costs of CTS and IP
CTS contradict their claim that “even if the costs of CTS and IP CTS do differ in level, it is likely that they do not
differ greatly in trend.” See Letter from David A. O’Connor, Counsel to Hamilton Relay, Inc., to Marlene H.
Dortch, Secretary, FCC, CG Docket Nos. 13-24, 03-123, Attach. at 27, 29 (filed Sept. 5, 2017) (Hamilton Brattle
Group Paper Ex Parte). We note that there is no definitive evidence in the record showing the extent to which the
substantial reduction in average reported per-minute IP CTS costs has resulted from innovations and cost-saving
measures implemented by providers, or has simply followed naturally from the increased scale of provider
operations. However, individual provider cost information received from the TRS Fund administrator indicates that
per-minute costs have declined the most for those providers whose demand has increased most sharply, and Table 1
shows that average IP CTS costs generally have declined in step with increases in demand, suggesting that the
influence of economies of scale on per-minute costs is significant. For these reasons, we reject the contention that
the difference in demand between CTS and IP CTS does not significantly affect per-minute cost. Hamilton
Comments, CG Docket Nos. 13-24 and 03-123, at 5-6 (filed Nov. 4, 2013) (Hamilton 2013 FNPRM Comments);
see also Sorenson Comments, CG Docket Nos. 13-24 and 03-123, at 11-12 (filed Nov. 4, 2013) (Sorenson 2013
FNPRM Comments). Based on the record, it seems clear that, as with VRS, the less variable costs of IP CTS are
more significant than providers claim. See Structure and Practices of the Video Relay Service Program;
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, Report and Order and Order, 32 FCC Red 5891, 5918, para. 52 (2017) (2017 VRS Compensation
Order) (concluding that for VRS there are likely to be substantial economies of scale in administrative costs,
marketing, and other areas).

60 See, e.g., Hamilton 2013 FNPRM Comments at 12 (urging that additional proceedings are necessary before
moving forward with a new rate methodology); see also Hamilton 2017 TRS Rate Report Comments at 13 (urging
the Commission to consult with the Office of Economics and Data to be established within the FCC).
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administrator over the past few years.®! Thus, unlike the situation in 2007, when there was no actual
historical cost data for this service, and the Commission chose to use a proxy rate rather than rely on
providers’ speculative projections of cost and demand,®> we now have an accumulation of historical cost
data sufficient to inform our interim rate determination.

20. In light of our conclusion that the MARS method is now ineffective in aligning rates with
costs, and that the gap between the two is widening, we find it important to act without delay to bring
provider compensation more in line with reported provider costs.®® This is especially important given that
IP CTS minutes, and therefore IP CTS funding, have increased dramatically over the last nine years. At
the same time, the contribution base for the TRS Fund has been shrinking,* requiring interstate and
international telecommunications and VolP service providers, and their subscribers, to contribute an ever
larger percentage of revenues to support these services.> We are also concerned that excessive
compensation for [P CTS may increase provider incentives to recruit and register IP CTS users, regardless
of their actual need for the service, leading to even greater potential for waste of TRS Fund dollars.%
Thus, notwithstanding certain shortcomings that might be associated with a cost-based rate®’—and our
consideration in the accompanying Further Notice of further changes to the compensation methodology—
we find that such potential disadvantages are outweighed at this time by the benefits of ensuring that IP
CTS compensation will come closer to reflecting providers’ reasonable costs during this interim period.

21. We are unpersuaded by providers’ procedural arguments against issuing a compensation
methodology and new rate at this time based on alleged lack of notice.%® In the 2013 IP CTS Reform
FNPRM, the Commission sought comment on whether it should adopt a different compensation
methodology for IP CTS, and specifically sought comment on using a methodology based on analysis of
reported provider costs.®” Further, in every year since 2013, the TRS Fund administrator has gathered IP

61 See supra Table 1.

622007 TRS Rate Methodology Order, 22 FCC Red at 20151, para. 17. The availability of historical cost data thus
mitigates concerns about the inherent unreliability of provider projections of cost and demand. See 2013 Hamilton
FNPRM Comments at 2-3.

6 According to Rolka Loube, the current MARS rate is above the cost of even the highest-cost IP CTS provider and
allows all providers, even inefficient ones, to earn excessive profits, placing an unreasonable burden on contributors
to the TRS Fund. 2018 TRS Rate Report at 20.

64 Petition of IDT Telecom, Inc. (IDT) for Rulemaking, CG Docket No. 03-123, at 14 (filed Nov. 25, 2015),
https://ecfsapi.fec.gov/file/60001345008.pdf (IDT Petition); see also supra para. 8.

6 See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities; Structure and Practices of the Video Relay Service Program, Order, 29 FCC Red 8044, 8045, para. 4
(CGB 2014) (adopting a contribution factor of 0.01219); Telecommunications Relay Services and Speech-to-Speech
Services for Individuals with Hearing and Speech Disabilities; Structure and Practices of the Video Relay Service
Program, Order, 32 FCC Red 5142, 5143, para. 4 (2017) (2017 TRS Rate Order) (adopting a contribution factor of
0.02289).

% See supra paras. 9-10.

672007 TRS Rate Methodology Order, 22 FCC Rcd at 20151, para. 18 (noting that a cost-based rate poses
challenges due to the “costs, burdens, and uncertainties associated with evaluating, correcting, and re-evaluating
provider data”).

%8 See Letter from David A. O’Connor, Counsel for Hamilton Relay, to Marlene H. Dortch, Secretary, FCC, CG
Docket Nos. 03-123 and 13-24, at 1-2 (filed Sept. 19, 2017) (raising concerns about the absence of a specific
Commission rate methodology proposal); Letter from David A. O’Connor, Counsel for Hamilton Relay, to Marlene
H. Dortch, Secretary, FCC, CG Docket No. 13-24 (filed Nov. 3, 2017) (arguing that the Commission must make a
specific rate methodology proposal in order to change rate methodologies and not rely on provider cost data to set
rates if it did not formally request submission of such data).

0 See, e.g., 2013 IP CTS Reform FNPRM, 28 FCC Rcd at 13477-78, paras. 120-21 (seeking comment on whether to
adopt a different cost recovery methodology); id. at 13478-79, paras. 122-27 (seeking comment on various matters
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CTS cost data from providers and has submitted its calculations of average provider costs based on this
information to the Commission. From 2013 through 2017, the Consumer and Governmental Affairs
Bureau (Bureau or CGB) then sought public comment on these submissions, including whether costs are
correctly calculated, while specifically noting that such cost calculations may be used by the Commission
to set a new compensation rate.”® Therefore, there is no merit to the claim that IP CTS provider cost data
is unreliable because it was allegedly submitted for a purpose other than setting compensation rates.”!
Each year, and especially in 2017, parties have commented on these calculations and otherwise
supplemented the record regarding IP CTS compensation issues in response to public notices seeking
comment on annual TRS rate filings.”” Although comments have not yet been submitted on the most
recently reported cost and demand data for 2017 and 2018 as presented by the TRS Fund administrator in
its May 2018 Rate Report, the average per-minute expenses for those years, on which we rely below, are
approximately one cent lower than the average expenses computed last year, for 2016 and 2017.73
Further, no party disputed the accuracy of the averages calculated from the 2016-2017 data. Therefore,
we conclude that the most recently filed cost and demand data is sufficiently reliable to serve as a basis
for setting interim IP CTS rates.

(Continued from previous page)
relevant to a cost-of-service methodology, including cost categories, rate periods, etc.). It is well established that the
exact result reached after a notice and comment rulemaking need not be set out in the initial notice for the notice to
be sufficient. Rather, the final rule must be “a logical outgrowth” of the rule proposed. Public Service Comm'n of
D.C.v. FCC, 906 F.2d 713, 718 (D.C. Cir. 1990) (citing AFL-CIO v. Donovan, 757 F.2d 330, 338 (D.C. Cir.

1985); United Steelworkers v. Marshall, 647 F.2d 1189, 1221 (D. C. Cir. 1980), cert. denied sub nom. Lead
Industries Ass'n v. Donovan, 453 U.S. 913 (1981)). Hamilton also suggests that use of IP CTS cost data may violate
the Paperwork Reduction Act (PRA) if the data request was not approved by the Office of Management and Budget
(OMB). Hamilton 2017 TRS Rate Report Comments at 14. However, there is no prohibition against using data that
is voluntarily submitted to the TRS Fund administrator, and the voluntary submission of such data without a formal
Commission requirement does not affect its reliability.

70 See Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2014-2015 Fund Year, Public Notice, 29 FCC Rcd 5026, 5027
(2014); Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2015-2016 Fund Year, Public Notice, 30 FCC Rcd 4892, 4893
(2015); Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2016-2017 Fund Year, Public Notice, 31 FCC Rcd 4612, 4612-13
(2016); Rolka Loube Saltzer Associates Submits Payment Formulas and Funding Requirement for the Interstate
Telecommunications Relay Services Fund for the 2017-2018 Fund Year, Public Notice, 32 FCC Rcd 3880, 3880-81
(2017). Thus, since 2013, IP CTS providers have been on notice that IP CTS cost data requested by the
administrator could be used for setting an IP CTS compensation rate. Indeed, from the beginning of the TRS
program, provider cost reports have been used for setting compensation rates. Telecommunications Relay Services,
and the Americans with Disabilities Act of 1990, Third Report and Order, 8 FCC Red 5300, 5304-06 (1993) (1993
TRS Order).

71 See Letter from Rebekah P. Goodheart, Counsel for CaptionCall, LLC, to Marlene H. Dortch, Secretary, FCC, CG
Docket Nos. 03-123 and 13-24, at 1-2 (filed May 29, 2018) (Sorenson May 29, 2018 Ex Parte). Sorenson also fails
to explain why the cost data would be less reliable just because it was submitted for a different purpose.

72 See, e.g., ClearCaptions Comments, CG Docket Nos. 10-51 and 03-123 (filed May 24, 2017) (ClearCaptions 2017
TRS Rate Report Comments); Hamilton 2017 TRS Rate Report Comments; Sorenson Comments, CG Docket Nos.
10-51 and 03-123 (filed May 24, 2017) (Sorenson 2017 TRS Rate Report Comments); Sprint Comments, CG
Docket Nos. 10-51 and 03-123 (filed May 24, 2017) (Sprint 2017 TRS Rate Report Comments).

73 In the 2018 TRS Rate Report, the weighted average of historical 2017 expenses ($1.2326 per minute) and
projected 2018 expenses ($1.3172 per minute) is approximately $1.28. See 2018 TRS Rate Report, Rev. Exh.1-3.
In the 2017 TRS Rate Report, the weighted average of historical 2016 expenses ($1.2859) and projected 2017
expenses ($1.2974) was approximately $1.29. See 2017 TRS Rate Report, Exh. 1-3. Average per-minute expenses
for each year are derived by subtracting the return on investment (ROI) calculated by Rolka Loube (based on an
11.25% rate of return) from the total reported cost (including ROI).
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22. Most fundamentally, the provider cost data upon which we rely in this order represents a
major improvement over the MARS formula. It is clear that for present purposes, relying on the cost data
that has been submitted to date by the providers themselves is vastly preferable to continuing to rely on
the MARS proxy rate, which has been shown to produce an IP CTS compensation rate far in excess of
actual IP CTS provider costs.” Moreover, the interim rates we set here allow providers a substantial
cushion above average costs, in order to move the compensation rate even closer to average costs in a
gradual manner.

23. Average Expenses and Operating Margin. We conclude that, as with VRS compensation
rates, a weighted average of the historical per-minute expenses reported by providers for 2017 and the
projected per-minute expenses for 2018—which for IP CTS is approximately $1.28 per minute’>—
provides a reasonable baseline for taking initial steps to move the IP CTS compensation rate toward
actual cost.”® Further, we find it reasonable to allow an operating margin for IP CTS providers in the
same “zone of reasonableness” that applies to VRS providers.”” In the 2017 VRS Compensation Order,
the Commission reviewed operating margins for companies in analogous service sectors.”® Based on
these operating margins, the Commission found a zone of reasonableness between 7.6% to 12.35%.

74 We disagree with Sorenson’s contention that the provider cost data on which we rely is “non-uniform, opaque,
and incomplete.” Sorenson May 29, 2018 Ex Parte at 3. First, the alleged non-uniformity of which Sorenson
complains involves the licensing fees that Sorenson claims to have paid its own affiliate, which we appropriately
disallow for purposes of the interim rates, for the reasons explained below. See infra para. 35. Second, correction of
the opacity identified by Sorenson—the failure of some IP CTS providers to fully describe the subcontractor
expenses they have reported in the “Other” category—is more likely to result in disallowance of some previously
compensated costs than the addition of new, previously unreported costs. See infra paras. 36-37. Finally, claims
that the Commission’s cost categories unreasonably exclude costs that the TRS Fund should support (e.g., Sorenson
May 29, 2018 Ex Parte at 2-3) are not new and repeatedly have been found meritless by the Commission and courts
of appeals. See infra para. 33.

7> As noted above, historical 2017 expenses average $1.2326 per minute. See supra Table 1. Projected 2018
expenses average $1.3172 per minute. In relying on a weighted average of historical and projected costs, rather than
projected costs only (see 2018 TRS Rate Report at 22 (calculating an average cost-based rate for [P CTS based on
provider projected costs for 2018 and 2019)), we follow the approach used in recent Commission decisions setting
compensation rates for VRS. 2013 VRS Reform Order, 28 FCC Rcd at 8696, 8703, paras. 191, 211 (setting VRS
rates using a combination of projected costs and actual, historical costs); 2017 VRS Compensation Order, 32 FCC
Red at 5928-29, para. 69 (same); see also infra note 261 (noting that provider cost projections are not always
reliable, and citing as an example the disparity between providers’ projections of 2017 IP CTS costs and the actual
2017 IP CTS costs reported in 2018); infra para. 83 (seeking comment on the relative reliability of historical and
projected costs for setting a cost-based rate). We note that the interim rates we set today are well above average
projected as well as historical costs.

76 See 2017 VRS Compensation Order, 32 FCC Rcd at 5927-28, para. 69.

77 Id. at 5903-05, paras. 24-26. As in the case of VRS, adopting an operating margin approach addresses providers’
concerns that, because substantial plant investment is not necessary to provide TRS, an allowed profit margin based
on the telephone industry model of return on investment may generate insufficient profits to attract significant long-
term investment in TRS companies. See, e.g., Sorenson 2013 FNPRM Comments at 6-9; Sorenson 2017 TRS Rate
Report Comments at 4; see also infra note 81.

78 2017 VRS Compensation Order, 32 FCC Red at 5903-05, paras. 24-26 (providing an exhaustive analysis of this
issue). The Commission found that quarterly pre-tax operating margins for non-legal professional, scientific, and
technical Services averaged 4.6% in the 2013-16 period and that operating margins for a subsector including
translation and interpretation services averaged 7.4% in the 2013-16 period. The 2017 VRS Compensation Order
also cited surveys of government contractors conducted by Grant Thornton LLP, conducted between 2009 and 2015,
in which the majority of respondents consistently reported profit rates before interest and taxes between 1% and
10%, with the median profit rate in the neighborhood of 6%. Finally, the Commission also considered information
submitted by Sorenson regarding operating margins in the information technology consulting sector. See id.
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Given the service sector similarities between VRS and IP CTS,” and that the bulk of costs for both are
attributable to labor rather than capital,®® we conclude that this zone of reasonableness is also appropriate
for setting interim IP CTS rates.®! Adding an operating margin within that reasonable range to the
average IP CTS expenses of $1.28 results in a total average cost between approximately $1.38 and
$1.44.32

24. While our goal is to move the IP CTS rate to a cost-based level, we recognize that
immediately reducing the IP CTS compensation rate to this extent could produce a disruption in the IP
CTS market and potentially negative consequences for both providers and consumers. For example,
certain providers have higher-than-average costs and may have significant difficulty adjusting to a flash-
cut reduction to a cost-based level.?* In the analogous context of VRS, the Commission rejected the
alternative of a flash-cut rate reduction in favor of gradual rate reductions toward cost-based levels.?* The
Commission concluded that although the cost data justified the immediate adoption of a cost-based rate,
taking such action “would represent a significant and sudden cut to providers’ compensation with

7 For example, IP CTS and VRS both make use of professional CAs, which belong to the translation and
interpretation services sector, and payment for both services are made through a government-created entity. See
2017 VRS Compensation Order, 32 FCC Rcd at 5904, para. 25.

80 As the Commission found with respect to VRS, id., a large portion of IP CTS costs are labor costs, primarily
salaries and benefits for CAs. See 2018 TRS Rate Report, Rev. Exh. 1-3 (showing average 2017 costs of $0.2771
for “CA Related” and $0.5730 for “Other” expenses, which, as explained below, include CA labor costs that are
folded into fees paid by certain providers to their subcontractors); see also, e.g., Hamilton 2013 FNPRM Comments
at 5 (arguing that IP CTS costs are predominantly CA-related expenses).

81 Contrary to Sorenson’s recent claim (Sorenson May 29, 2018 Ex Parte at 3), we conclude that these similarities
between VRS and IP CTS are sufficient to justify the use of the VRS operating-margin zone of reasonableness on an
interim basis—particularly because, under the glide-path approach we adopt here, the interim rates allow a
substantial cushion for recovery of average operating margins (23.4% for the second interim rate of $1.58) that are
much higher than the top end of the VRS zone of reasonableness. We note that an operating margin approach such
as this will be substantially more compensatory to IP CTS providers as a group than the traditional rate-of-return
approach, because the amount of net investment reported by providers is generally much smaller in relation to their
reported annual operating expenses. See 2018 TRS Rate Report, Rev. Exh. 1-3 (showing, for example, average
2017 return on investment of $0.0109, which is less than 1% of average allowable expenses). This approach thus
addresses the concern that prescription of a rate of return on capital is inappropriate for a labor-intensive business
such as IP CTS. See Sorenson 2013 FNPRM Comments at 7-9. At this time, we do not need to determine a specific
allowed operating margin within this reasonable range, because the initial rate reductions adopted in this Report and
Order will not move the compensation rate below the level that would result from setting the allowed operating
margin at the upper end of that range.

82 We note that these average-cost figures include the average subcontractor expenses reported by providers in the
“Other” category, which averaged $0.5730 per minute in 2017 and are projected to average $0.5932 in 2018. See
2018 TRS Rate Report, Rev. Exh. 1-3. As explained below, this reporting practice has made it difficult to confirm
that all expenses reported in this category are reasonable and allowable. See infra paras. 36, 73. To the extent that
some of the expenses reported as “Other” prove to be non-allowable, the range of total average costs given above
may be too high. For this reason and others described in the Further Notice, we will reexamine the appropriate
calculation of reasonable IP CTS costs in light of the record established in that proceeding, in order to set a revised
IP CTS compensation rate that we propose to make effective for a longer rate period.

8 Compensation rates based on average costs reasonably apply pressure on higher-cost providers to increase their
efficiency. See, e.g., Telecommunications Services for Individuals with Hearing and Speech Disabilities, and the
Americans with Disabilities Act of 1990, Order on Reconsideration, Second Report and Order, and Further Notice of
Proposed Rulemaking, 8 FCC Red 1802, 1806, para. 24 (1993) (1993 TRS FNPRM). The interim rates we adopt
here, by contrast, avoid placing undue immediate cost pressure on such providers, allowing recovery of average
expenses plus operating margins that are well above the high end of the zone of reasonableness we establish above.

8 See, e.g., 2013 VRS Reform Order, 28 FCC Rcd at 8704, para. 213 (designing a four-year “glide path” toward
cost-based VRS rates); 2017 VRS Compensation Order, 32 FCC Rcd at 5913-14, para. 62 (extending the “glide
path” for Tier III rates to continue moving that rate gradually toward a cost-based level).
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potentially negative consequences for consumers.”® Instead, the Commission opted for a longer “glide
path” toward a cost-based rate, an approach that we similarly find to be appropriate for IP CTS
compensation. We further conclude that initial rate reductions of approximately 10 percent per year, over
two years, will strike a reasonable balance between the need to bring IP CTS rates in line with costs and
reduce the TRS Fund contribution burden, on the one hand, and our interest in avoiding rate shock for I[P
CTS providers and potentially disrupting the provision and quality of service for consumers, on the other.
In this regard, we note that a 10% annual reduction is comparable to analogous reductions made in the
VRS context.3¢ This approach will allow a reasonable opportunity for higher-cost providers to adjust to
average-cost-based compensation by reducing unnecessary expenses—and thereby encourage multiple
providers to remain in the I[P CTS market. Finally, allowing the compensation rate to stay, for the
present, at levels well above average allowable costs responds to some parties’ concerns regarding the
need for IP CTS providers to continue participating in ASR and other research, and thus will “not
discourage or impair the development of improved technology.”®’

25. Our decision to apply these interim rates for a period of two years responds to our need to
take immediate action to align the IP CTS rate more closely to the costs of providing this service—given

852013 VRS Reform Order, 28 FCC Rcd at 8703-04, para. 212.

86 See Telecommunications Relay Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, CG Docket No. 03-123, Order, 25 FCC Rcd 8689, 8695-96, para. 12 (2010) (2010 TRS Rate Order),
aff’d Sorenson Communications, Inc. v. FCC, 659 F.3d 1035 (10th Cir. 2011) (Sorenson 2011) (ordering a one-year
adjustment in tiered VRS compensation rates, with reductions ranging from approximately 4%, for the Tier II rate,
to 19%, for the Tier Il rate); 2013 VRS Reform Order, 28 FCC Rcd at 8705-06, para. 215 & Table 2 (ordering
yearly reductions in the Tier III VRS rate ranging from approximately 7% to 10%); 2017 VRS Compensation Order,
32 FCC Rcd at 5913-14, para. 62 (ordering further annual reductions in the Tier III VRS rate, ranging from
approximately 7% to 12%). The Commission’s 2010 rate reductions moving toward, but not all the way to, cost-
based levels were upheld on judicial review, as were its 2013 “glide path” rate reductions. See Sorenson 2011, 659
F.3d at 1047-48 (“Given the Commission’s dual purposes of moving reimbursement rates closer to actual costs
while avoiding a too onerous cut to providers, we hold it was reasonable to [set rates at] the mid-point between the
existing rates and the actual costs NECA determined.”); Sorenson 2014, 765 F.3d 37. To be clear, there is no basis
to the suggestion that we are blindly “importing” the interim approach applied previously in the VRS context and
mechanically applying it here in the absence of any record or reasoned basis. See Sorenson May 29, 2018 Ex Parte
at 3. While VRS and IP CTS may differ in some respects, there are also significant similarities (see supra para. 23)
that justify looking to the VRS context for guidance. And for both services, the compensation rates have trended
above provider costs over time in similar ways. Accordingly, it is appropriate for the Commission to use VRS as a
model in adopting a similar “glide-path” approach for IP CTS to bring compensation back to cost-based levels
without causing undue disruption to the market. We note that even Sorenson does not object to a single interim
reduction of 10% for the IP CTS rate. See Sorenson May 29, 2018 Ex Parte at 3. If a single reduction is
appropriate, we see no reason why a second one would not also be justified where, among other things, the record
shows that the initial rate reduction would still leave the compensation rate well above the high end of reasonable IP
CTS costs. Moreover, the interim IP CTS rate reductions made here are more gradual than the “mid-point”-based
VRS rate adjustments that the court of appeals found reasonable in 2010. The initial 10 percent reduction in the IP
CTS compensation rate reduces it to $1.75. By contrast, the approximate mid-point between the current $1.9458
rate and $1.41 (a rate that would recover average expenses plus an operating margin in the middle of the zone of
reasonableness) is $1.68. Thus, the initial 10 percent rate reduction stops short of the “mid-point between the
existing rates and the actual costs [the TRS Fund administrator] determined.” Sorenson 2011, 659 F.3d at 1047-48.
The second 10 percent rate reduction brings the 2019-20 rate to $1.58—the mid-point between $1.75 and $1.41,
consistent with Sorenson 2011. Therefore, there is no merit to Sorenson’s claim that the $1.58 lacks any reasoned
basis. Sorenson May 29, 2018 Ex Parte at 2-3.

8747 U.S.C. § 225(d)(2). Accordingly, there is no merit to Sorenson’s contrary contention. See Sorenson May 29,
2018 Ex Parte at 3-4 (arguing that “the draft Order does not include any consideration of how the interim rates will
affect providers’ incentives to develop new or improved technology”). Furthermore, while Sorenson argues that it is
uncertain “how the adoption of ASR will affect providers’ cost structures,” Sorenson May 29, 2018 Ex Parte at 4,
we seek comment below on the appropriate rate for that form of TRS, and we note that the record before us indicates
that compensable ASR costs are likely much lower than the costs for IP CTS.
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the widening gap between existing rates and actual costs®—while recognizing that there are a number of
issues concerning compensation rates for [P CTS must yet be resolved, as addressed in the Further
Notice. First, this period will allow us to fully evaluate the appropriateness of some categories of
allowable costs for this service, as well as the extent to which compensation for this service should be
subject to price-cap-index adjustments. Second, given that automated speech recognition is becoming a
viable and far less costly alternative to CA-assisted I[P CTS, this period will afford us an opportunity to
determine how best a fully automated method of IP CTS should be compensated.®® Additionally, we have
opted to set interim rates for two years, rather than a single year, because we believe it will provide a
greater degree of rate certainty for providers than would a shorter period of time.

26. For all these reasons, we direct that the [P CTS compensation rate be reduced in two
steps of approximately 10 percent each: first, a $0.19467 reduction from the $1.9467 per minute rate
currently in effect, to a rate of $1.75 per minute for the 2018-19 Fund Year, from July 1, 2018, to June 30,
2019;% and second, a further $0.17 reduction of the compensation rate from $1.75 to $1.58 per minute for
the 2019-20 Fund Year, from July 1, 2019, to June 30, 2020.°' These reductions will save the TRS Fund
a minimum of $399 million over two years, as compared to applying the MARS rate.”> Below and in the
Further Notice, we note that currently reported data may overstate the costs of providing IP CTS.
Therefore, if the Commission finds that actual costs are substantially below the interim rates we adopt
here, we may adjust those rates accordingly.

27. Alternatives to a Cost-Based Rate. We disagree with arguments against using current
provider cost reports to guide us in setting interim rates. While the use of provider cost data adds
complexity and may require detailed analysis,” it would not be reasonable for the Commission, in order
to avoid such complexity, to continue to rely on a proxy—such as the MARS rate—that does not bear a
reasonable relationship to actual costs. Indeed, in this instance, a temporary rate fluctuation is
necessitated precisely because the MARS methodology remained in use for a number of years after it
ceased to be relevant. In these circumstances, we find that any burden arising from switching to a more
complex rate methodology is outweighed by the benefits of having a more accurate compensation rate,
including the benefit of savings to the Fund.

88 See 2013 VRS Reform Order, 28 FCC Red at 8704, para. 213 (determining that it was “appropriate to “jump-start”
the transition to cost-based VRS rates in light of the widening gap between compensation rates and provider costs).

8 See infra paras. 96-100. While, during the interim rate period, we may approve certification for ASR providers on
a conditional basis utilizing a temporary compensation rate to allow these services to get underway, the Commission
will need to determine rates for this method on a more permanent basis going forward.

% In accordance with our normal procedures, CGB issued a PN seeking comment on the MARS-based rates
proposed by Rolka for 2018-19. Rolka Loube Associates Submits Payment Formulas and Funding Requirement for
the Interstate Telecommunications Relay Services Fund for the 2018-2019 Fund Year, Public Notice, DA 18-494
(CGB May 14, 2018).

91 In the 2017 TRS Rate Report, Rolka Loube discussed an alternative that would transition the TP CTS
compensation rate from $1.9058 (the compensation rate for the 2016-17 Fund Year) to $1.2965 in equal steps over a
four-year period, to allow time for IP CTS providers with fixed-price contracts for CA service to alter their business
plans, by either “restructuring their sub-contracts or self-providing the CA function.” 2017 TRS Rate Report at 21-
22. The interim rate plan we adopt provides roughly similar results, except that it ends after two steps rather than
four, in order to accommodate the need for further refinement of the compensation methodology as proposed in the
Further Notice.

92 See 2018 TRS Rate Report, Rev. Exh. 1-3. For Fund Year 2018-19, the amount saved would be ($2.0007-$1.75)
X 526 million minutes, or approximately $132 million. 526 million minutes is the approximate mid-point of the
demand estimates for 2018 and 2019. For Fund Year 2019-20, the amount saved can be very conservatively
estimated at ($2.0007-$1.59) x 651 million minutes, or approximately $267 million. This estimate assumes that the
MARS rate would not increase further and that IP CTS demand would increase by only 125 million minutes in
2020, the same increment as projected for 2019.

93 See, e.g., Hamilton 2013 FNPRM Comments at 2-3 (citing changes in VRS and IP Relay rates).
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28. We further conclude that setting compensation for a two-year period can mitigate the risk
of rewarding inefficiency, discouraging innovation, and incentivizing providers to incur unnecessary
costs, all potential effects of annual cost-of-service rate setting.®* A multi-year approach allows
individual providers to gain additional profit during each multi-year period from any innovations and
efficiency-enhancing measures that reduce their per-minute costs during that period.”> Additionally, in
setting interim rates, we do not see a need to choose between establishing a rate based on cost analysis
and the price cap approach periodically advocated by Sorenson.’® In the TRS context, the Commission
has consistently recognized that, while price cap indices may be used to adjust a compensation rate during
a rate period, the initial rate should be set using a cost-based reference point.”” As explained above, due
to the substantial gap between the current compensation rate and average cost, we find it necessary to
defer setting a rate at the level of average cost, and instead to move the rate more gradually toward a cost-
based level. Accordingly, the question of whether to use such a cost-based rate to initialize a price cap
scheme is premature.”®

209. We also reject the suggestion that to avoid engaging in cost calculations, we set an initial
compensation rate for a multi-year period based on the average of MARS rates from an earlier period.”
Given that current IP CTS demand is now far higher than any historical intrastate CTS demand, and
average per-minute [P CTS costs are lower than any historical MARS rate, setting a compensation rate
based on a historical MARS rate would be no less arbitrary than leaving the current MARS rate in place.
While the Further Notice proposes to set a compensation rate that initializes a multi-year compensation
rate period, subject to price-cap index adjustments, in line with Sorenson’s basic idea, the record supports
setting that initializing rate based on reasonable provider costs rather than a no-longer-relevant proxy for

9 See Sorenson 2013 FNPRM Comments at 6-7 (noting that these can be the effects from single year, rate-of-return
rate setting); Hamilton Brattle Group Paper Ex Parte, Attach. at 25-26.

% In arguing broadly that linking rates to costs diminishes providers’ incentives to innovate and otherwise reduce
costs, the Brattle Group does not consider this mitigating effect of multi-year rate periods. Hamilton Brattle Group
Paper Ex Parte, Attach. at 31-33.

% See Sorenson Petition for Rulemaking, CG Docket No. 03-123, at 1 (filed Feb. 20, 2013),
https://ecfsapi.fcc.gov/file/7022123490.pdf (Sorenson Petition); Sorenson 2013 FNPRM Comments at 9-16;
Sorenson Reply Comments, CG Docket Nos. 13-24 and 03-123, at 8-10 (filed Dec. 4, 2013) (Sorenson 2013
FNPR